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The Copyright Act has received more scrutiny by the Supreme Court of Canada in the 

decision of Theberge v. Galerie d’Art du Petit Champlain Inc.1  in which the Court 

examined section 3(1) of the Copyright Act to determine if an artist’s work was infringed 

by the Appellants alleged copying of the work. 

 

The respondent artist, Mr. Theberge was a painter who enjoyed a well established 

international reputation.  He had entered into a written agreement with a publisher, 

which granted the publisher the right to publish posters, cards and other stationary 

products representing certain of his works.  The Appellants (the “Art Galleries) 

purchased cards, photolithographs and posters embodying various copies of the artist’s 

work from the publisher.  The Art Galleries took posters of Mr. Theberge’s paintings and 

used a chemical process that allowed them to lift the ink layer from the paper (leaving it 

blank) and to transpose it onto a canvass backing.  Mr. Justice Binnie, speaking for the 

majority, held that the Art Galleries were within their rights to do so as owners of the 

physical posters.  He held that the process brought no new reproductions of the 

Respondents’ work into existence, nor was there a production (or reproduction) of the 

new artistic work “in any material form” within the meaning of section 3(1) of the 

Copyright Act. 

 

The case came before the Supreme Court of Canada as a result of Mr. Theberge 

applying for a pre-judgement seizure of the offending works under Article 734 of the 

Quebec Civil Code of Procedure2.  On application of the Art Galleries, the Quebec 

Superior Court hearing their Motion set aside the seizure stating that there was no 

violation or infringement of the Copyright Act.  On appeal by Mr. Theberge to the 

Quebec Court of Appeal, the Court of Appeal set aside the Judge’s Order in order that 

the goods be seized under section 734 of the Quebec Civil Code of Procedure. 

 
 

 1
 [2002] S.C. J. No. 32. 

 2 R.S.Q., c. C-25. 
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The issue before the Court was whether the canvassed backed reproductions of the 

artist’s paintings constituted infringement within the meaning of the Copyright Act.  Mr. 

Justice Binnie analyzed the nature of copyright and the Respondent’s copyright in the 

works.  He characterized the issues before the Court as a distinction between the 

Respondent’s economic rights in the works and the “moral” rights to the work.  Although 

the publisher was not a party to the proceedings, Mr. Justice Binnie held that it was 

highly relevant that Mr. Theberge had, by an assignment in a written agreement, given 

the publishing company the right to reproduce his work on posters and cards.  Mr. 

Justice Binnie was of the opinion that Mr. Theberge could not found his cause of action 

against the art galleries on the basis of trying to assert his moral right in the works.  He 

went on to state that this was not a case where the artist’s work was either distorted or 

mutilated by the Respondent.  The best the artist could assert was the right to have his 

name associated with the impugned works.  In other words, this was not similar to a fact 

pattern in Snow v. The Eatons Centre 3.  

 

Mr. Justice Binnie characterized Mr. Theberge’s complaint as an alleged infringement of 

his “moral rights” and its potential impact on the market for his works.  In other words, 

Mr. Theberge complained that people whom he had sold his original paintings were now 

complaining because his work was being reproduced on canvass works and 

presumably could be interpreted as “originals”.  The Art Galleries did not lift the ink off 

one poster and then reproduce that on a multiple of different posters.  The appellant art 

galleries lifted the ink of each poster from the publisher, and applied the ink to a 

canvass surface, and then sold the canvass.  Mr. Justice Binnie was of the opinion that 

section 3(1) of the Copyright Act should be construed narrowly in recognizing a balance 

between the copyright holder and the proprietary rights of a person who purchases the  

 
 3 (1982), 70 C.P.R. (2nd) (105 Ont. HC ) In that case a sculptor successfully objected to the 
Eatons Centre, festooning with Christmas ribbons, his creation of a flight of 60 Canada Geese that are 
forever poised to land inside the south entrance of a downtown shopping mall in Toronto. The artist 
believed that his naturalistic composition had been made to look ridiculous by the addition of the ribbons.  
Therefore, even though the flying geese has been sold and paid for, the artist was able to reach across 
the ownership divide to take action against the successor/owner, not for infringing his economic rights, 
but for violating his moral rights, i.e. for perpetrating what he and the chambers Judge thought of as an 
attack on the artistic integrity of the descendant flock.   
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work.  In other words, Mr. Justice Binnie was against the adoption of an expanded 

interpretation that would introduce the civiliste conception of “droit de destination” into 

Canadian law, without any basis in the Copyright Act itself and blur the distinction 

between economic and moral rights imposed by Parliament.   

 

Mr. Justice Gonthier, presenting for the minority, characterized the issue before the 

Court as a narrow one and called for a determination of whether the process of 

transferring onto canvass amounts to an infringement of copyright.  Mr. Justice Gonthier 

was of the opinion that in the case of a copy made in contravention of the Copyright Act, 

it is the act of copying itself that is unlawful.  That element of the definition refers to 

copies of works made in contravention of Section 3(1) of the Copyright Act which 

prohibits the ‘production’ or ‘reproduction’ of the work in any material form.  In other 

words, Mr. Justice Gonthier stated that copyright protects against the unlawful 

appropriation and distribution of creative expression.  With respect to the work at issue, 

that included under section 3 of the Copyright Act the right to: 

 

i)  to produce or reproduce the work or any substantial part thereof in any 

material form; 

 

ii)  to perform the work or any substantial part thereof in public; and 

 

iii)  to publish the work or any substantial part thereof. 

 

Mr. Justice Gonthier was of the opinion that the key factor is the work, including its 

material support and not the idea expressed by the work 4. 

 
 4 In support of this Mr. Justice Gonthier cited with approval the text by Steven Stuart entitled 
“International Copyright and Neighboring Rights” (2nd Edition 1989) and he quoted the following from Mr. 
Stewart’s work: 
 

It is simply the right to prevent the copying of physical material in its 
objects is to protect the owner of the copyright against any reproduction 
or use of that material which he has not authorized.  Copyright, in its 
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Mr. Justice Gonthier specifically disagreed with Mr. Justice Binnie’s approach which he 

argued, accepted the Art Galleries’ arguments and adopted a narrow interpretation of 

the word ‘reproduction’.  Mr. Justice Binnie’s view was that ‘reproduction’ can only occur 

if there is multiplication.  Mr. Justice Gonthier specifically rejected that approach.  Mr. 

Justice Gonthier was of the view that although the term ‘substantial part’ is not defined 

under the Copyright Act, the case law has held that the key to interpreting the word 

‘reproduction’ is to use a qualitative approach rather than a quantitative approach.5

 

Mr. Justice Gonthier went on to say that an analysis of the qualitative aspect is therefore 

an essential element of the analysis under section 3(1) of the Copyright Act.  Therefore, 

if only the quantitative facet was considered, any individual could in fact appropriate a 

substantial part of a work and reproduce it on a large scale, claiming that the work had 

not been multiplied and therefore the Copyright Act had not been breached.  Such a 

restrictive interpretation would be contrary to the aim and purpose of the Copyright Act 

in his view.  The narrow analysis, limited as it is to a quantitative aspect, was 

inconsistent with a teleological interpretation of the protection given to a substantial part 

of the work.  It was the qualitative aspect of the work which was protected by section 

3(1) of the Copyright Act.  A restrictive analysis based solely on multiplication of the 

work could not provide the work with the necessary protection and would ignore the 

concept of “substantial part thereof” which was protected by section 3(1) of the 

Copyright Act. 

 

What separates the approaches of Justices Binnie and Gonthier is their view of what 

 
essence, is a negative concept.  It is the right to prevent people from 
dealing with something that is yours and has been inappropriately take 
by someone else.  It focuses on the material support rather than on the 
creation.  Copyright, as the word suggests, was in its origin a right to prevent copying, 
that is reproduction. 

 5 Compagnie Generale des Etablissements Michelin-Michelin & Cie v. National Automobile, 
Aerospace, Transportation and General Works Union of Canada (C.A.W. Canada) [1997] 2 F.C. 306 
(T.D.), at para.50. 



 6
occurred when the ink was lifted from the poster paper and transferred to a canvass 

backing.  Mr. Justice Binnie’s analysis of the economic rights between the artist and the 

purchaser of the work, was that no one would deny the difference between the original 

artistic work and a mechanically produced copy.  What was at stake in this case was 

moving layers of ink onto different blank substrates.  Furthermore, he states that the 

historical scope of the notion of “reproduction” under the Copyright Act should be kept in 

mind.  The very words “copyright”, and “reproduction” are usually defined as the act of 

producing additional or new copies of the work in any material form.   The multiplication 

of the copies is a necessary consequence of the physical concept of “reproduction”.  Mr. 

Justice Binnie concluded then that this was a case of literal, physical, mechanical 

transfer in which no multiplication (metaphorically or otherwise) takes place.   

 

For his part, Mr. Justice Gonthier held that the concept of “work” refers to any 

materialized and original form of expression.  The work is the physical product of the 

creative process.  Fixation of the work on a medium is a condition sine qua non of the 

production of the work.  Therefore, “producing” a work refers to the initial materialization 

and “reproducing” it refers to any subsequent material fixation that is modeled in the 

casual sense on its mode of fixation.  Reproducing a work “in any material form 

whatever” means “dematerializing” what already existed in the first, original material 

form.  A person who models a subsequent materialization on the original materialized 

therefore reproduces the work in a material form and has therefore produced the work. 

Mr. Justice Gonthier concluded that the rights given by Mr. Theberge to his publisher 

did not include the right to make copies of the works regardless of the medium.  What 

was granted was the right to distribute a certain number of reproductions of works on 

paper.  The products referred to in the contract were exclusively stationary products.   

 

Therefore, the rights granted by the assignment were restricted as to the medium.  In 

his view, that interpretation is one that reveals the true intention of the parties to the 

contract.  In the result, he concluded that by expressly confining the rights that were 

assigned to producing reproductions of works on paper, the respondent retained all of 

his rights to reproduce reproductions on any other medium.  By transferring, without 
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authorization, reproductions of the respondent’s work onto canvass, the Art Galleries 

produced or reproduced those works or any substantial part thereof in any material form 

whatever, contrary to section 3(1) of the Copyright Act. 

 

Therefore, the key to separating the two approaches centers on whether a party can lift 

an expression of idea from one medium and apply it to another so long as in each case 

the original was used and no multiplication of copies were used.  Mr. Justice Gonthier 

was of the opinion by simply doing that, you are reproducing the work in one material 

form onto another, and therefore producing or reproducing that work in whole or in part. 

 

What is the profession to make of this decision in terms of crafting agreements between 

artists and publishers?  Mr. Justice Binnie in his reasons gives some clue.  He suggests 

that Mr. Theberge could have amended his contract with the publisher to permit them to 

sell reproductions on canvass.  Alternatively, he could have insisted that the publisher 

obtain the agreement of its customers not to engage in the ink transfer process when 

contracting with other vendors and purchasers.   

 

While it seems that an artist could bind a publisher and perhaps compel the publisher to 

post a notice of warning binding customers not to engage in the ink transfer process, it 

is difficult to see how the line of vendors and purchasers could be properly supervised. 

It remains to be seen how the decision will be interpreted and applied by the courts.   


