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One can think of the Internet as the world's largest library containing works of literature, 
music, art, and general information. Anyone with a library card (computer and modem) 
can walk into the library, peruse the shelves (by surfing or using a web crawler), select a 
work and copy it (download it). However, the library user is not required to buy the work, 
check it out of the library, nor even pay a fee for its use. Rather, the user merely 
transfers an exact copy of the work or a portion of the work to the user's own personal 
library (computer). The user may now reproduce the work in its entirety or in part and at 
will. The library users may also add new works to the library at will. 
 
Copyright law holds that the author of a work has the sole right to reproduce the whole 
work or any substantial part1 unless the work is in the public domain. "Works" include 
original materials and compilations of material culled from various sources. Unoriginal or 
public domain materials compiled into a work may attract copyright by reason of their 
collocation. While reproducing a small portion of a compilation does not infringe the 
copyright attached to that work, reproducing a substantial portion of a compilation may 
infringe the copyright. 
 
The technology at the foundation of the Internet is inherently designed to facilitate the 
transfer or copying of information, images and sound.2 Indeed, in some instances, users 
are actively invited to sample and redistribute works, such as shareware, placed on the 
Inter-net. However, in other cases, authors may associate a high degree of proprietary 
interest in their works. Clearly, the advent of the information superhighway raises 
various questions as to a user's right to download and reproduce works on websites and 
in databases and the corresponding right to upload and communicate works 
electronically. One author expressed the problem as follows3: 
 

...[O]ur initiating author is a copyright owner, but is her legal ownership of 
certain exclusive rights in the compilation at all meaningful in a networked 
environment? For that matter, is any author's or other proprietor's 
copyright ownership - whether of new works created on digital networks, 
or of pre-existing works posted to a network - meaningful? Will authors 
and copyright owners be happy surfers in cyberspace, or will they 
'wipeout' in the 'third wave information library card (computer and modem) 
can walk age'?... 

 
Uploading and Infringement 
 
The availability of information to download from the Internet presupposes that some 
                                                           
1 Copyright Act, R.S.C. 1985, c. C-42, 55.3(1). 
 
2 See K. D. Suzan, "Tapping to the Beat of a Digital Drummer: Fine Tuning U.S. Copyright Law for Music 
Distribution on the Internet," (1995) 59 Albany L Rev 789. 
 
3 I. C. Ginsburg, "Putting Cars on the 'Information Superhighway': Authors, Exploiters, and Copyright in 
Cyberspace," (1995)95 Columbia L. Rev 1466 at 1475. 
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-one has uploaded the information onto the Internet. Uploading information onto the 
Internet introduces its own collection of copyright considerations. Unfortunately, there is 
a dearth of Canadian case law on this topic. However, the courts in the United States 
have faced these issues on a number of occasions and we may draw some valuable 
insight from the American approach to copyright on the Internet.  
 
For example, in Playboy Enterprises, Inc. v. Frena4, the U.S. District Court upheld 
Playboy's right to protect image files that BBS subscribers had uploaded onto Frena's 
BBS (Bulletin Board Service). Frena was unaware that subscribers had up-loaded the 
image files and, upon being served with a summons, immediately removed the files 
from the BBS.  Nevertheless, the U.S. District Court allowed Playboy to inferentially 
prove that Frena had copied its pictures by showing that Frena had access to the 
original work (magazines) and that the copy was substantially similar to the original. The 
case stands for the proposition that Internet providers and BBS operators may be held 
contributorily or vicariously liable for the infringing activities of their users5. 
 
Similarly, in Sega Enterprises Ltd. and Sega of America, Inc. v. MAPHIA6 (“Sega 
Enterprises”), the U.S. District Court granted a preliminary injunction against BBS 
operators where BBS subscribers had used the service to upload and download 
unauthorized copies of copyrighted computer game software. Sega argued that the BBS 
operators provided facilities, knowledge and encouragement to the BBS subscribers 
amounting to contributory copyright infringement. According to the judgment, over 400 
users accessed the MAPHIA BBS. 
 
The facts of the latter case merely hint at the potential detrimental economic impact the 
Internet may have on the copyrights of software manufacturers and distributors. Anyone 
with access to a BBS or homepage on the Internet may make copyrighted programs, 
literature, art or music available for downloading by other users. Indeed, Wilken Dist. 
J.'s findings of fact in the Sega Enterprises case contain a good description of the 
process and the resultant impact on copyright holders7.  However, as with any new area 
of law, the first few decisions inevitably attract analysis and criticism8.  
                                                           
4  839 F. Supp. 1552 (M.D. Fla. 1993). The Court also considered the issues of trademark infringement 
and unfair competition.  But see Religious Technology Center v. Ne icon' On-Line Communication 
Services, Inc., 907 F. Supp. 1361 (N.D. Cal. 1995), where the Court held that a BBS operator did not 
violate copyright by maintaining copies of infringing computer bulletin board messages on its server; the 
BBS operator merely provided access to the Internet and neither created nor controlled the content of the 
information available to its subscribers. 
 
5 857 F. Supp. 679 (N.D. Cal. 1994). The Court also considered the issues of trademark infringement, 
unfair competition and false designation of origin. 
 
6 The Court recognized that 45,000 BBS systems operate in the United States and that widespread 
unauthorized copying of video games could have "a substantial and immeasurable adverse effect on the 
market for Sega's copyrighted works...". 
 
7 See D. J. Loundy, "Revising the Copyright Law for Electronic Publishing," (1995) 14 The John Marshall 
Journal of Computer & Information Law. 
 
8(1964) I All E.R. 465 (H.L.). 
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Downloading and Substantial Taking 

Applied to the modern context, Lord Reid's words in Ladbroke (Football), Ltd. v. William 
Hill (Football), Ltd.9 may allow Internet users to download "a commonplace arrangement 
of ordinary words or well-known data" from websites or databases because such 
"fragments taken separately would not be the subject of copyright." However, continuing 
with Lord Reid's dicta, a copyright in a compilation is infringed where the work as a 
whole is entitled to copyright and the part which is reproduced is a substantial part of 
the work as a whole (see also subsections 3 and 27 of The Copyright Act).10 Therefore, 
where a user downloads fragments of information that qualitatively, not quantitatively, 
amounts to substantial copying of the original information, the user may well have 
breached copyright law according to Lord Reid's test. In a concurring judgment, Lord 
Pearce wrote11: 
 

Whether a part is substantial must be decided by its quality rather than its 
quantity. The reproduction of a part which by itself has no originality will 
not normally be a substantial part of the copyright and therefore will not be 
protected. For that which would not attract copyright except by reason of 
its collocation   will, when robbed of that collocation, not be a substantial 
part of the copyright and therefore the courts will not hold its reproduction 
to be an infringement... [There is] no justification, in my view, for holding 
that one starts the inquiry as to whether copyright exists by dissecting the 
compilation into component parts instead of starting it by regarding the 
compilation as a whole and seeing whether the whole has copyright. It is 
when one is debating whether the part reproduced is substantial that one 
considers the pirated portion on its own. 

 
Clearly, when a user downloads an image, file or program from another's website, the 
question of whether the user has violated copyright law depends on the quality of the 
downloaded information in comparison to the work it was taken from as a whole. The 
question is, what constitutes the earlier work? Is it the website, program or test? 
 
However, considering the anarchy of the Internet, where users freely download 
information to compile their own works, the question of copyright attaching to each new 
collocation and each individual piece of the collocation becomes more puzzling. In 
copyright law, the question is whether the new collocation or work reproduces a 
substantial part of the earlier collocation. The question is not whether the reproduced 
fragment of the earlier collocation forms a substantial part of the new collocation or 
work.12

                                                           
9  Supra note 1. 
 
10 Supra note 9 at 481. 
 
11 Warwick Film Productions, Ltd. v. Eisinger, [1967] 3 All E.R. 367 at 385 (Ch. D.).  
 
12 Supra note 9 at 385. 
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One possible answer, derived from existing copyright law, is that users may freely 
download parts of a compilation where the parts of the compilation have no originality 
and attract copyright only by virtue of their collocation. To paraphrase Plowman J. in 
Warwick,13 where the relevant parts of a website, database, program or file are original 
only by reason of their collocation, when they are robbed from that collocation they do 
not form a substantial part of the copyright in the whole. 
 
In Hutton v. Canadian Broadcasting Corp.,14 the Court wrote: 
 

Although it may be useful to compare components of each work, the overriding 
requirement for infringement is substantial similarity of the works as a whole and 
substantial similarity in the modes of expression.  A causal connection between 
two works is established by proof of copying or inferred from substantial similarity 
and access. However, an inference of copying can be rebutted by proof of 
independent creation. The second work does not infringe the copyright of the first 
if it was created entirely independently. 

 
Clearly, the Court's emphasis on access to information could create future problems for 
Internet users.  Nevertheless, Garland v. Gemmill,15 a case from the last century, is 
helpful in analyzing the problems of the Internet. Gemmill published a book under an 
assignment of copyright. Garland subsequently published a similar book. Gemmill 
alleged Garland had copied the first publication. In defence, Garland claimed that the 
subsequent book contained information readily obtained from common sources. The 
Ontario Court of Appeal agreed with Gemmill. On further appeal, Gwynne J. of the 
Supreme Court of Canada held that:16

 
[i]n works of this nature, where so much may be taken from common 
sources and where much of the information given, if given correctly, must 
be given in the same words we must be careful not to restrict the right of 
the defendant to publish a work similar in its nature to that of the plaintiff if, 
in truth, he obtains the information from common, independent sources 
open to all and does not, to save himself labour, merely copy from the 
plaintiff's book that which has been the result of his skill, diligence and 
literary attainments. We must be careful not to put manacles upon 
industry, intelligence and skill in compiling works of this nature. 

 
The Internet and World Wide Web arguably fall within the modem definition of 
"independent sources open to all." 
                                                           
13 (1992), 41 C.P.R. (3d) 45 at 48 (Alta. C.A.). 
 
14 (1888), [1887] 14 S.C.R. 320 
 
15 Ibid. at 327; see also Peeks v. Wells, (1933) 1 D.L.R. 353 at 358 (P.C.) and Kilvington Bros. Ltd. v.   
Goldberg (1957), 8 D.L.R. (2d) 768 at 771 (Ont. H.C.). 
 
16 (1985) 1 W.W.R. 112 (B.C.S.C.). 
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The Slumber-Magic Adjustable Bed Co. Ltd. v. Sleep-King Adjustable Bed Co. Ltd. and 
Todd, McLachlin J. (as she then was) reiterated the Ladbroke Rule outlined above and 
noted as follows:17

 
The proposition that arrangements of common ideas may be copyright is 
subject to certain limitations. First, it appears that the compiler can claim 
no copyright unless he or she had the right to use the materials 
constituting his compilation... .  Secondly, insofar as component ideas may 
be in the public domain, they themselves may be copied with impunity, 
without breaching the compiler's copyright, which rests not in the 
components, but in the overall arrangement. 

 
Indeed, the more recent American case of ProCD Inc. v. Zeidenberg18 indicates that 
McLachlin J.'s reasoning in Slumber-Magic Adjustable Bed Co. Ltd. is applicable in an 
Internet context.  In ProCD Inc., the United States District Court for Wisconsin held that 
a user who purchased a copyrighted CD-ROM program containing telephone listings, 
downloaded the listings onto his personal computer and subsequently uploaded the 
listings onto an Internet host computer had not violated copy right. Crabb C.J. held that 
the copyright protected only the software component of the program and did not extend 
to the telephone listing data. 
 
Conclusion 
 
Certainly, the introduction of the information superhighway into our homes and 
businesses has brought numerous benefits. However, the Internet has also come with 
some attendant and not as yet fully ascertained liabilities. 
 
The Internet, replete with homepages, websites, newsgroups and hypertext links etc., is 
itself an electronic compilation of information, written materials, art, music and ideas to 
which no one holds copyright. With the number of worldwide users increasing 
exponentially, we will inevitably see more claims of copyright infringement stemming 
from downloading or uploading material onto the Internet. Nevertheless, this short 
analysis indicates that existing copyright law and principles remain applicable in the new 
frontier of global communication. 
 

                                                           
17 Ibid.at 116. 
 
18 908 F. Supp. 640 (W.D.Wis. 1996). 


