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[1997] F.C.J. No. 1430 Court File No. A-553-96.
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In the decision at trial found at 74 C.P.R. (3d) 72, Tele-Direct admitted that no copyright

existed in subscriber information given to it by Bell Canada. In turn American Business

Information conceded that Tele-Direct had copyright in the Yellow Pages when taken as a

whole given the visual aspects of the pages and the overall arrangement of the

information of the contents.
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Is the Raw Data Compiled in a Telephone Directory the 

Proper Subject Matter of Copyright?

The Federal Court of Appeal has waded into the thorny debate on whether the raw data
contained in telephone directories can be the proper subject matter for copyright protection.
In Tele-Direct (Publications) Inc. v. American Business Information, Inc.1 the Court heard
an appeal from the decision of McGillis J. and the main issue was whether a copyright
subsisted in the compilation of information contained in Yellow Pages Directories.2

McGillis J. conducted an exhaustive analysis of the way of both Tele-Direct and American
Business Information compiled and published their respective directories. Tele-Direct
publishes almost all of the business telephone directories in Ontario and Quebec. American
Business Information (“ABI”) created and sold its information-based products in directory
hard copy form since 1984. ABI’s database information was also available on-line and
electronically to permit its customers to obtain any business information in ABI’s database
located in the United States by using a computer modem link-up. ABI also added to its
product line business information available on CD ROM’s and the Internet.

Most people are familiar with the layout of the Yellow Pages. In Quebec and Ontario basic
subscriber information obtained from Bell Canada such as the name, address and
telephone number of the business are published free of charge in the Yellow Pages.  What
makes the Yellow Pages unique is that 65% of the information available in publication is
enhanced in some way as a result of discussions between sales representatives and the
customer who wishes to advertise in the Yellow Pages. These enhanced items are often
identical to subscriber information except that this information can appear in bold type or
with graphics; as anchor listing; as extra listing under a different heading or an extra listing
under a variation of the business name or an extra listing in the different directory.

The Trial Judge found that the ABI Directories contained none of the graphics or
advertisements or any other types of enhancements used by Tele-Direct.  She further
found that all of the information taken by ABI from the Tele-Direct Directories originated
from either Bell Canada or the customer. In other words, what was copied was the raw
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McGillis J. summarized the issue that she had to decided as follows:

The question concerning the existence of copyright in this matter

therefore relates to Tele-Direct’s claim that copyright subsists in its

compilation of the information in its “Yellow Pages” and “Pages Jaunes”

directories, particularly in relation to its selection of headings and the

placing of information under those headings.
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(1984), 3 C.P.R. (3d) 81 (B.C.S.C.) at p. 84-85.
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In fact, the Court of Appeal made this significant observation:

More importantly, the addition of the definition of “compilation” in so far as

it relates to “a work resulting from the selection or arrangement of data”

appears to me to have decided the battle which was shaping up in

Canada between partisans of the “creativity” doctrine according to which
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subscription data referred to above.3  McGillis J. adopted the approach taken by McLachlin
J. (as she then was) in Slumber-Magic Adjustable Bed Co. Ltd. v. Sleep-King Adjustable
Bed Co.4  In that case Madam Justice McLachlin held that in the case of a compilation, the
originality requisite for copyright protection was a matter of degree, depending on the
amount of skill, judgment or labour that was involved in making the compilation.
Furthermore, in that case, McLachlin J. went on to say that in so far as the component
ideas of compilation may be in the public domain those component ideas may be copied
with impunity without breaching the compiler’s copyright, which rests not in the components
but in the overall arrangement. 

In finding that no copyrights existed in Tele-Direct’s compilation McGillis J. examined the
facts of the case with the view to determining the degree that Tele-Direct employees
exercised skill, judgment or labour in the overall arrangement of compilation of information
in its directories. She concluded by stating that Tele-Direct had arranged its information,
the vast majority of which was not the subject of copyright, according to accepted
standards of selection common place in the industry and in doing so, it exercised a  minimal
degree of skill, judgment and labour in the overall arrangement.

The Federal Court of Appeal agreed with the approach taken by McGillis J. and specifically
approved McLachlin J.’s reasoning in the Slumber-Magic case.

The Court also found it significant that the Copyright Act was amended in 1993 to insert the
definition of “compilation” in the definitions section of the Act. Prior to the 1993 North
American Free Trade Agreement Implementation Act, compilations were only protected in
so far as they could be characterized as literary works. As a result of the implementation
of NAFTA, the Copyright Act was substantially amended and included compilations in the
definition for work. What is significant about the Court of Appeal’s decision is that it clarified
the debate in Canada as to whether compilations should receive copyright protection as
a result of the application of skill, judgment and labour or should copyright subsist to reward
hard work for compiling facts.5  The Court looked to the NAFTA agreement and in particular



compilations must possess at least some minimal degree of creativity and

the partisans of the “industrious collection” or “sweat of the brow” doctrine

wherein copyright is a reward for the hard work that goes into compiling

facts.
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The Court did add this cautionary note:

I do not wish to be interpreted as saying that Canadian courts, when

interpreting these provisions, should move away from following the

Anglo-Canadian trend. I am only suggesting that where feasible without

departing from fundamental principles, Canadian courts should not

hesitate to adopt an interpretation that satisfies both the Anglo-Canadian

standards and the American standards where, as here, it appears that

the wording of Article 1705 of NAFTA and, by extension, of the added

definition of “compilation” in the Canadian Copyright Act, tracks to a

certain extent the wording of the definition of “compilation” found in the

Unites States Copyright Act.
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It should be noted that Tele-Direct has until December 27, 1997 to seek leave to appeal to

the Supreme Court of Canada.
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the definition of “compilation” which provided that data had to be filed in an arrangement
which “constitutes intellectual creations”. Mr. Justice Decary, speaking for the Court, went
on to conclude that the recent amendments to the Copyright Act simply reinforced what
was his view of the state of law, namely, that the selection or arrangement of data only
results in a protected compilation if the end result qualifies as an original intellectual
creation. Tele-Direct tried to argue that the Trial Judge erred in assessing the originality of
the compilation at issue by looking at its fragments rather than its overall arrangement.
However, the Court approved of McGillis J.’s approach and agreed with her finding that
there was not a sufficient degree of originality in the sub-compilation of the information in
the directories and the headings and concluded that copyright did not subsist in the sub-
compilations.

The Federal Court of Appeal’s decision is also interesting because it opens the door for
Canadian Courts to seek assistance from American decisions when interpreting sections
of the Copyright Act, which were amended or added in order to implement NAFTA.6  So
those who were advocates of the “creativity doctrine” approach can count themselves on
the winning side of the argument, at least for the time being.7  For now, there exists some
certainty in the law of copyright as it applies to compilations in Canada.


